
United States Patent and Trademark Office 



UNITED STATES DEPARTMENT oVtJ&MM E RCtT 
United States Patent and Trademark Office 
Address: COMMISSIONER FOR PATEKTS 

P.O.Box 1450 \ 

Alexandria, Virginia 22313-1450 

www.uspto.gov 



APPLICATION NO. 



FILING DATE 



FIRST NAMED INVENTOR 



ATTORNEY DOCKET NO. 



CONFIRMATION NO. 



09/638,650 



08/14/2000 



Michael J. Cuttler 



26158 7590 01/13/2005 

WOMBLE CARLYLE SANDRIDGE & RICE, PLLC 

P.O. BOX 7037 

ATLANTA, GA 30357-0037 



4590-004 



9848 



EXAMINER 



BLECK, CAROLYN M 



ART UNIT 



PAPER NUMBER 



3626 

DATE MAILED: 01/13/2005 



Please find below and/or attached an Office communication concerning this application or proceeding. 



PTO-90C (Rev. 10/03) 





Application No. 


Applicant(s) \ 


Office Action Summary 


09/638,650 


CUTTLER ET AL 


Examiner 


Art Unit 






Carolyn M Bleck 


3626 





The MAILING DATE of this communication appears on the cover sheet with the correspondence address 



Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

- tf NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

I) ^ Responsive to communication(s) filed on 05 October 2004 . 
2bM This action is FINAL. 2b)D This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1 , 453 O.G. 213. 

Disposition of Claims 

4) S Claim(s) 1.2.6-15.17.25-31 and 47-72 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

Q)M Claim(s) 1. 2. 6-15. 17. 25-31. and 47-72 is/are rejected. 

7) D Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10)D The drawing(s) filed on is/are: a)D accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

I I) D The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 

Priority under 35 U.S.C. § 119 

12)D Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d) or (f). 
a)D All b)D Some * c)D None of: 

1 .□ Certified copies of the priority documents have been received. 

2. Q Certified copies of the priority documents have been received in Application No. . 

3. D Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 



Attachment(s) 

1) □ Notice of References Cited (PTO-892) 

2) CD Notice of Draftsperson's Patent Drawing Review (PTO-948) 

3) D Information Disclosure Statement(s) (PTO-1449 or PTO/SB/08) 

Paper No(s)/Mail Date . 



4) Q Interview Summary (PTO-413) 

Paper No(s)/Mail Date. . 

5) D Notice of Informal Patent Application (PTO-152) 
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PTOL-326 (Rev. 1-04) 
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DETAILED ACTION 

Notice to Applicant 

1 . This communication is in response to the amendment filed 5 October 2004. 
Claims 1, 2, 6-15, 17, 25-31, and 47-72 are pending. No claims have been amended. 

Claim Rejections - 35 USC § 103 

2. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

3. Claims 1 , 2, 6-1 3, 1 5, 1 7, 25-31 , 47-50, 52-65, and 67-72 are rejected under 35 
U.S.C. 103(a) as being unpatentable over Williams et al. (6,618,734) in view of Peters 
et al. (5,893,098) and Sarchione et al. (Sarchione, Charles D., Michael J. Cuttler, Paul 
M. Muchinsky, and Rosemery O. Nelson-Gray, "Prediction of Dysfunctional Job 
Behaviors Among Law Enforcement Officers", Journal of Applied Psychology, Vol. 83, 
No. 6, pp. 904-912, 1998), for the same reasons presented in the previous Office Action 
(paper number 14). 

(A) Claims 1,2, 6-13, 15, 17, 25-31, 47-50, 52-65, and 67-72 have not been amended 
and are rejected for the same reasons given in the prior Office Action (paper number 
14). 
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1.131 Affidavit 

4. Applicant has submitted an Affidavit (paper number 5 October 2004) to remove 
Williams et al. (6,618,734) as a reference applied under 35 U.S.C. § 103(a) in the 
previous Office Actions (paper number 14). The Affidavit filed on 5 October 2004 under 
37 CFR 1 .131 has been considered but is ineffective to overcome the Williams 
reference for the following reasons: 

(A) According to MPEP § 715.07, Applicant should specifically refer to each exhibit 
relied upon in the affidavit or declaration, in terms of what it is relied upon to show. The 
affidavit or declaration and exhibits must clearly explain which facts or data Applicant is 
relying on to show completion of his or her invention prior to the particular date. Vague 
and general statements in broad terms about what the exhibits describe along with a 
general assertion that the exhibits describe a reduction to practice "amounts essentially 
to mere pleading, unsupported by proof or a showing of facts" and, thus, does not 
satisfy the requirements of 37 CFR 1 .131(b). In re Borkowski, 505 F.2d 713, 184 USPQ 
29 (CCPA 1 974). Applicant must give a clear explanation of the exhibits pointing out 
exactly what facts are established and relied on bv Applicant. 505 F.2d at 718-19, 184 
USPQ at 33. See also In re Harry, 333 F.2d 920, 142 USPQ 164 (CCPA 1964) 
(Affidavit "asserts that facts exist but does not tell what they are or when they 
occurred."). A general allegation that the invention was completed prior to the date of 
the reference is not sufficient. Ex parte Saunders, 1883 CD. 23, 23 O.G. 1224 (Comm'r 
Pat. 1883). Similarly, a declaration by the inventor to the effect that his or her invention 
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was conceived or reduced to practice prior to the reference date, without a statement of 
facts demonstrating the correctness of this conclusion, is insufficient to satisfy 37 CFR 
1.131. 

In this case, Applicant states in the declarations of Michael J. Cuttler and Ellen B. 
Cuttler that the Inventions were conceived prior to July 20, 2000 and are documented in 
Exhibit B. Applicant provides Exhibit A to provide a listing of the claims. It is 
respectfully submitted that Applicant has not clearly explained which facts or data in 
Exhibit B the Applicant is relying upon to show completion of the invention prior to 
August 14, 2000. The Applicant is required to give a clear explanation of how Exhibit B 
shows the features of the claimed invention (i.e., point out the sections of Exhibit B that 
show each claimed limitation). Applicant has simply provided general allegations that 
the invention was completed prior to the date of the reference. Ex parte Saunders, 
1883 CD. 23, 23 O.G. 1224 (Comm'r Pat. 1883). These allegations are insufficient to 
establish that the invention was conceived prior to July 20, 2000. 

In addition, Applicant fails to provide sufficient showing of facts to establish 
diligence from a date of conception prior to 7/20/2000 to the constructive reduction to 
practice on 8/14/2000, nearly a month later. An applicant must account for the entire 
period during which diligence is required. Gould v. Schawlow, 363 F.2d 908, 919, 150 
USPQ 634, 643 (CCPA 1966) (Merely stating that there were no weeks or months that 
the invention was not worked on is not enough.); In re Harry, 333 F.2d 920, 923, 142 
USPQ 164, 166 (CCPA 1964) (statement that the subject matter "was diligently reduced 
to practice" is not a showing but a mere pleading). A 2-day period lacking activity has 
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been held to be fatal. In re Mulder, 716 F.2d 1542, 1545, 219 USPQ 189, 193 (Fed. 
Cir. 1983) (37 CFR 1.131 issue); Fitzgerald v. Arbib, 268 F.2d 763, 766, 122 USPQ 
530, 532 (CCPA 1959) (Less than 1 month of inactivity during critical period. Efforts to 
exploit an invention commercially do not constitute diligence in reducing it to practice. 
An actual reduction to practice in the case of a design for a three-dimensional article 
requires that it should be embodied in some structure other than a mere drawing.); 
Kendall v. Searles, 173 F.2d 986, 993, 81 USPQ 363, 369 (CCPA 1949) (Diligence 
requires that applicants must be specific as to dates and facts.). MPEP 2138.05. 

Response to Arguments 

5. Applicant has only presented arguments pertaining to the affidavit. The issues 
related to the affidavit have been addressed above in section 4. Applicant has not 
presented any additional arguments. 

Conclusion 

6. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
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extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

7. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Carolyn Bleck whose telephone number is (703) 305- 
3981. The Examiner can normally be reached on Monday-Thursday, 8:00am- 5:30pm, 
and from 8:30am - 5:00pm on alternate Fridays. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Joseph Thomas can be reached at (703) 305-9588. 

Any inquiry of a general nature or relating to the status of this application or 
proceeding should be directed to the Receptionist whose telephone number is (703) 
306-1113. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-21 7-91 97 (toll-free). . 
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8. Any response to this action should be mailed to: 

Commissioner of Patents and Trademarks 
Washington, D.C. 20231 

Or faxed to: 

(703) 872-9306 or (703) 872-9326 [Official communications] 
(703) 872-9327 [After Final communications labeled "Box AF"] 

(703) 746-8374 [Informal/ Draft communications, labeled "PROPOSED" or "DRAFT] 

Hand-delivered responses should be brought to Crystal Park 5, 2451 Crystal Drive, 
Arlington, VA, 7th Floor (Receptionist). 
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